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RECENT CASES 669 

Libel and Slander — Words Actionable — Allegations in Pleading. — 
Carpenter v. Grimes Pass Mining Co., 114 Pac., 42 (Idaho). — Held, that 
the ends of justice and the public good can be best served by allowing 
litigants to freely plead any material matter in a judicial proceeding to 
which they are parties, holding them accountable only for defamatory 
matter which is neither pertinent nor material to the issue under inquiry. 

The weight of authority supports the proposition laid down in the 
principal case. Dunn v. Southern Ins. Co., 116 La. 431 ; McGehee v. Insur- 
ance Co., 112 Fed., 853; Kemper v. Fort, 219 Pa. 85. This rule applies 
also to words spoken by counsel during the course of the trial ; Maulsby 
v. Reif snider, 69 Md., 143 ; White v. Carroll, 42 N. Y., 161 ; and to 
remarks of a complainant who is conducting a prosecution before a justice 
of the peace in behalf of the Commonwealth. Hoar v. Wood, 3 Mete. 
(Mass.), 193. In England, statements made during a trial are absolutely 
privileged, regardless of their relevancy. Munster v. Lamb, 11 Q. B. D., 
588; Scott v. S tans field, L. R. 3, Ex. 220. But in America, when the 
words are not pertinent and material, the rule of protection does not apply. 
Moore v. Nat'l. Bank, 123 N. Y., 420; King v. McKissick, 126 Fed., 215. 
A mere averment that the statements were false and malicious, without 
alleging that they were not pertinent and material, is insufficient. Harting 
v. Shaw, 130 Mich., 177. Defendant may show that he believed in good 
faith that they were pertinent and material, and thus rebut the presump- 
tion of malice. Burdette v. Argile, 94 111., App. 171. But where the 
statements were clearly impertinent, defendant cannot justify by showing 
his belief that they were true. McGlaughlin v. Cowley, 127 Mass., 316. 
The cardinal inquiry is whether the matter was pertinent to the issue in- 
volved. Crockett v. McLanahan, 109 Tenn. 517. This is a question of law 
for the court. Harlow v. Carroll, 6 App. D. C, 128; Jones v. Brownlee, 
161 Mo., 258. In Louisiana, it has been held that defamatory judicial 
allegations are not libelous and actionable, unless shown to have been 
false, malicious, and without probable cause. Lescale v. Schwars, 118 La., 
718. When libelous matter is contained in pleadings prepared by an attor- 
ney, it will be presumed, until the contrary is shown, that his client 
authorized the act. Insurance Co. v. Thomas, 83 Fed., 803. The privilege 
given by this rule applies only to publication during the trial; hence a 
newspaper which wrongfully publishes a slanderous account of a judicial 
proceeding is liable. Park v. Free Press Co., 72 Mich., 560. 

Railroads — Injuries to Trepassers — Use of Right of Way. — South- 
ern Ry. Co. v. Wiley, 70 S. E, 510 (Va.). — Held, that where railroad 
tracks have long been used as a pathway with the knowledge and acquies- 
cence of the company, it was bound to keep a reasonable lookout for per- 
sons upon the track. 

A person who, without permission, walks upon the tracks of a railroad 
company, is a trespasser, though the portion of the track where he walks 
is habitually used by pedestrians. Eggmann v. St. Louis, A. & T. H. R. 
Co., 47 111., App. 507. Nor does the mere acquiescence on the part of a 
company in the use of its track by the public confer any right to use the 
same. Wilmurth's Adm'r. v. III. Cent. R. Co., 25 Ky. Law Rep., 671. But 



